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This material is general in nature and is intended to provide only a guide of matters to consider in dealing with members of boards of directors of nonprofit corporations and statutorily created boards. The material is not intended to provide, nor should it be construed as providing, legal advice. 

I. 
LEGAL FRAMEWORK:
Basic legal principles of organizational governance. 


A. 
Nonprofit corporations -- 
i) 
Formation and structure set forth in nonprofit corporate statutes. 

ii) 
Articles of incorporation and bylaws. These basic documents describe how the board governs the organization. 

A nonprofit corporation is formed upon the filing of articles of incorporation with a designated state official. 

The nonprofit corporation's bylaws provide more detailed description of the organization including its purpose, the number of board members, qualification for board membership, and the procedures for board meetings. Bylaws should, for example, provide for the composition of boards in accordance with the Community Services Block Grant Act (CSBG). 

B. 
Public boards.  Generally, instrumentalities of the state [or of a subdivision thereof], founded and owned by it in the public interest, supported [in whole or in part] by public funds, and governed by managers deriving their authority from the state [or from a subdivision thereof]. 

Example:  Mississippi Human Resource Agencies are created pursuant to a grant of legislative authority for the express purpose of administering "programs heretofore conducted by community action agencies, limited purpose agencies and related programs authorized by federal law."  Miss. Code Ann. Section 17-15-1. And, the governing board of each Human Resource Agency is (i) appointed by the board of supervisors or municipal governing authority of the county or city creating the agency; (ii) appointed on a staggered basis; and (iii) appointed for a term not to exceed five (5) years.  Miss. Code Ann. Section 17-15-3.

C. 
Other laws/regulations such as the Health Insurance Portability and Accountability Act, the Civil False Claims Act, OMB Circular A-I02, OMB Circular A-110, 45 C.F.R. Part 96, and 42 U.S.C. Sections 9901 et seq.ADVANCE \d 10
II. 
STANDARDS OF CARE 

Nonprofit corporate law instructs board members to perform their governance roles in line with fiduciary duties of loyalty and care.1  Similarly, powers delegated to a public officer are held in trust for all the people, and he or she owes a fiduciary duty to the public.2 

A. 
Duty of loyalty. Requires the board member to place the interests of the organization above his or her own interest. 

i) 
Conflicts of interest.  The duty of loyalty instructs board members to avoid conflicts of interest and to further the best interests of the corporation. 

Conflicts of interests are generally described as transactions between the corporation and a board member as well as between the corporation and a related person of the board member or an organization in which the board member has a position or material financial interest. 

ii) 
Confidentiality.  Also encompassed within the duty of loyalty is the requirement that the corporation's information be kept confidential to the extent that the information is privileged or that its release would compromise the corporation’s opportunities.  

iii) 
Corporate Opportunity.  A further part of the duty of loyalty is the requirement that board members refrain from actions that are detrimental to the corporation's interests ("usurping business opportunities that rightfully belong to the organization").3
B. 
Ethics in Government.  A public board member must perform his or her duties with loyalty. In general, state ethics laws regulate public officials' appearance of impropriety and conflict of interest situations including situations regarding the public official's pecuniary (monetary) or proprietary (ownership) interest in one of his or her decisions, use of public position or confidential information, gifts, outside activities, honoraria, and post-state employment. 

C. 
Duty of Care.  The obligation to meet the duty of care, on the other hand, directs nonprofit board members to the process by which they exercise their authority. This duty compels a board member to perform his or her duties in good faith; with the care an ordinarily prudent person in a like position would exercise under similar circumstances; and in a manner the board member reasonably believes to be in the best interests of the mission, goals, and purposes of the corporation. 

A public officer must discharge his or duties faithfully and honestly and to the best of his or her ability, using reasonable skill and diligence in the performance of official duties. 

III. 

LIABILITY FACED BY BOARD MEMBERS
A.
Breach of Corporate or Fiduciary Duty.   Board members, who fail to comply with their corporate or fiduciary duties (of care, loyalty, and obedience), are susceptible to a liability claim and may be subject to a lawsuit by the corporation or someone acting on behalf of the corporation.  Board members of agencies receiving state and federal funds face additional risks for failure to oversee the actions of their organization according to applicable federal and/or state regulations. 

B. 
Corporate harm (to third parties).  Board members may be liable for having participated in a corporate decision that directly harms somebody -- such as employment claims for wrongful termination, sexual harassment, and other types of discrimination or adverse workplace activities. 

C. 
Violating statutory requirements.  Board members may be subject to enforcement actions by governmental entities for making decisions or taking actions that violate statutory and/or regulatory provisions.
IV. 
SHIELD FROM LIABILITY 
A. 
Business Judgment Rule.  Limits liability for a board member who acts in good faith while performing his or her duties (i.e., who carries out his or her responsibility in accordance with the duty of care.) 

B. 
Indemnification Statutes.  Permit a corporation to indemnify its board members by paying for the costs of litigation, judgments, and fines. 

C.
 Statutory Immunity.  A board member's personal liability for monetary damages can be limited or eliminated in any suit for breach of fiduciary duties. 

But -- 
This limitation does not apply if the board member knowingly acted contrary to the best interests of the corporation, received or approved improper loans from the corporation, or derived an improper personal financial benefit. 

D.
State Immunity Statutes. Grant immunity from personal liability to persons working on behalf of charitable organizations.  See, e.g., Alaska Stat. §09.65.170; Ariz. Rev. Stat. Ann. §12-981 (6); Ark. Code Ann. §16-6-105; Colo. Rev. Stat. Ann. §13-21-115.5; Conn. Gen. Stat. Ann. §52-557m; Del. Code Ann. tit.10, § 8133(a)(1); Fla. Stat. Ann. § 768.1355(1); Ga. Code Ann. §51-1-20; Haw. Rev. Stat. § 415B-158.5; Ill. Comp. Stat. Ann. ch. 805, § 105/108.70; Ind. Code Ann. §§ 34-4-11.5-1 to 11.5-3;  Iowa Code Ann. §613.19;  La.  Rev.  Stat. Ann. §9:2792.3;  Me.  Rev.  Stat. Ann. §158-A.2;  Mass.  Ann.  Laws ch. 231, §85W; Mich. Comp. Laws Ann.

§450.2209; Miss. Code Ann. § 95-9-1(3); Mo. Ann. Stat. § 37.118; Mont. Code Ann. § 27-1-732; Neb. Rev. Stat. § 25-21, 191(1); N.H. Rev. Stat. Ann. § 508.17; N.M. Stat. Ann. § 41-12-1; N.C. Gen. Stat. § 1-539.11; N.D. Cent. Code § 32-03-45; Ohio Rev. Code Ann. § 2305.38; Okla. Stat. Ann. tit. 18, § 866; Or. Rev. Stat. § 65.369; Pa. Cons. Stat. Ann. § 8332.4; R.I. Gen. Laws § 7-6-9; S.C. Code Ann. § 33-31-180; S.D. Codified  Laws  Ann. §§47-23-28 to 32;  Tex.  Civ. Prac. & Rem. Code Ann. §§ 84.001 to .008; Utah Code Ann. §78-19-2; Vt. Stat. Ann. tit. 12, § 5781; Va. Code Ann. § 13.1-870.1; Wyo. Stat. Ann. § 1-23-107.4
E.
Sovereign or Governmental Immunity.  Bars liability; bars suits against the state, its political subdivisions, and its public officials in their official capacity, unless a law or statute allows such to lie. 

V. 
PRACTICAL TIPS 

A.
Duty of Care.  In particular, in the area of compliance with the duty of care, various resources recommend that boards and organizations should -- 

i) 
Identify and recruit board members who possess the skills, knowledge, experience, demographic characteristic(s), and other attributes relevant to the governance and work (financial, programmatic, personnel, and other areas) of the board and the organization. 

ii)
Encourage board members to make inquiry of professional staff, agents, and advisors concerning any matter which raises doubts, questions, warning signs, or red flags.5
iii)
Develop standards and internal controls by which senior management and others can carry out the day-to-day operation of the organization without having to obtain board approval to act on routine tasks and which specify the type and/or size of transactions requiring board approval. 

iv) 
Take steps to ensure that board members and management know and understand written policies and procedures of the organization. 

v) 
Train potential board members about the time and commitment involved in board service. 

vi) 
Provide continuing education for board members on their legal roles and responsibilities. 

vii)
Develop a self-review process for the board, its committees, and individual members. 

viii) 
Designate an independent audit committee to review audits in detail, retain a certified accountant/auditing firm, oversee the auditor's work, and maintain procedures for receiving and handling complaints regarding accounting irregularities and financial matters. To be independent, an audit committee member must not accept or receive compensation from the organization. 

ix) 
Require attendance at board and committee meetings and establish a mechanism to enforce attendance. The bylaws can provide for removal of board members for unexcused absences as well as for a pattern of excused absences.

x) 
Hold regular board meetings.  Boards act in meetings. Nonprofit law, generally, allows the board to decide whether to open meetings to 

others. 

But -- 
For public boards, most states require that the meeting be open to the public. This may also be applicable to nonprofit boards that receive funds from the government and become subject to government "sunshine laws," which require meetings to be open to the public. 

State open-government laws may vary. In general, however, these laws may include provisions regarding meetings of public officials and organizations, teleconferences and videos, social gatherings, chance meetings, and executive sessions. 

xi) 
Be informed. Board members should establish and maintain an organizational information and reporting system so that they will receive timely reports and information prior to voting on issues, that management will keep them apprised of significant events, and that they can otherwise monitor the activities of board committees and management personnel. 

xii) 
Engage Counsel and Experts.6 The board should, as appropriate, consult with independent professionals/advisers with expertise in relevant areas to assist it in answering the board's questions about legal issues and major transactions. 

xiii) 
Record-keeping. Clear minutes of board meetings, reports, books, records and other documentation of decisions should illustrate aspects of a nonprofit's organizational accountability, such as whether appropriate meetings were held, whether meetings were attended, financial standing, and whether proper consideration was given to organizational decisions. 

xiv) 
Term limitation.  Static organizations v. experienced board members. Friends or Advisory Group. 

xv)  
Directors' and Officers' Liability Insurance. This insurance can provide indemnification to the organization against the wrongful acts of a board member that are attributable to the organization; (2) cover costs of the legal defense of a claim; and (3) cover the organization's obligation to indemnify board members. 

B. 
Duty of Loyalty.  The following steps may help -- 

i) 
Beware of conflicting transactions and situations. 
ii) 
Adopt a conflict of interest policy that addresses at least (1) a definition of what constitutes a financial interest and the required disclosure for such financial interests; (2) direct and indirect related- party transactions involving board members, their family members (as defined in the conflict of interest policy), and other groups or organizations with which board members or their family members are affiliated; (3) perceived conflict of interest transactions; (4) how to proceed if a conflict of interest, real or apparent, transaction arises; (5) how the board should address a conflict of interest; (6) requiring each board member to sign a statement that he or she has read and understands the organization's conflict of interest policy; (7) requiring annual disclosure from board members of groups and organizations with which they are connected; and (8) appropriate protocols for identifying, and handling board members with, conflicts of interest (actual or potential). 

iii) 
Carefully review transactions with direct and indirect related-parties. If the organization enters into any such related-party transaction, the board should document others who were given consideration for the same transaction, the details of the others' proposals, reason(s) for choosing the related party, and the fact that the related-party's involvement was fully disclosed to the full board. 

iv) 
Establish a higher threshold for approving conflict of interest transactions and document all votes taken on the transactions. 

v) 
Have board members regularly review the organizations with which they are connected or have a material financial interest. 

But -- 

State ethics laws establish standards of conduct through conflict of interest provisions and state ethics commissions to administer and enforce the provisions of those laws. The commission usually provides opinions and guidance regarding the standards established by the ethics law. In Mississippi, for example, no civil or criminal liability shall accrue to or against any public official who, "in good faith, follows the direction of such opinion and acts in accordance therewith unless a court of competent jurisdiction, after a full hearing, shall judicially declare that such opinion is manifestly wrong and without any substantial support." Miss. Code Ann. Section 25-4-17(i). 

C. 
Duty of Obedience. To ensure that the organization complies with the duty of obedience, organizations should-- 

i)  
Provide continuing education and training for board members regarding the organization's purposes and goals (as stated in the articles and bylaws), governmental reporting and filings that are required, and all legal requirements and regulatory guidelines pertaining to the organization's operations. 

(ii) 
Establish a plan to ensure that the organization adheres to its organization's mission and goals and applicable legal and regulatory requirements. 

D. 
Contracting Authority.  Should-- 

i)
Know with whom it is dealing -- what documents lay out the organizations' powers, duties, and rights; keep an up-to-date roster of board members and executive staff; be familiar with the organizational structure (chain of authority); and be aware of established policies and procedures of the organization. 

ii) 
Keep check on the number of regular meetings held by the organization in a given year, when they are held, and how many are board members required to attend. 

iii) 
Know how board meetings are scheduled, conducted, and documented. 

iv) 
Demand periodic reporting on governance activities during the grant/subgrant period. 

v) 
Carefully review board minutes. Minutes should point out whether the board follows proper decision-making procedures such as the presence of a quorum, voting percentages, voting results, and the participation level of the board. 

vi) 
Watch out for organizations that lack corporate resources; bankruptcy   filings; and closings or loss of programs. 

vii) 
Focus on fiscal, mission, and organizational accountability as well as whether the organization is carrying out the scope of services required by the grant or subgrant. 

viii) 
Provide timely training and technical assistance. 

ix) 
Conduct timely monitoring of contracts, subgrants, and grants. 

x) 
Consistently and persistently seek to establish a clear understanding 

between the parties. 

xi) 
Coordinate with other state and federal funding authorities. 
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	1Some commentators also note a duty of obedience, to adhere to the law and the mission of the corporation.


	2Mississippi’s Ethics in Government Act, for example, declares that “public office and employment is a public trust.”  Miss. Code Ann. 25-4-101.


	3James G. Wiehl, J.D., Roles and Responsibilities of Nonprofit Health Care Board Members in the Post-Enron Era, 25 J. Legal Med. 411, 421 (2004).


	4Id. at note 45. 


	5The primary governance mechanism is the board of directors, which may delegate management of the corporation to officers, supervisors, and other employees. 


	However, the rule for reasonable reliance on officers, supervisors, and others  does not apply if the board member has knowledge that would make such reliance unwarranted. Actual knowledge by a board member of the falsity of information provided by others may trigger a duty of the board member to inform the full board. Id. at 419. 





	6Boards are permitted to delegate many responsibilities and actions to committees of the board and legal counselors and other experts.  They may rely on such committees and experts. 


	Public boards should seek advisory opinions from pertinent governmental officials such as the Attorney General's Office and Ethics Commission. 








